December 1, 2007

To Whom It May Concern,

In addition to the statements we presented to your panel in a meeting on October 27, the Afghanistan Reference Group is submitting three written documents for your consideration.

Established in September 2007, the Afghanistan Reference Group is a group of Canadian civil society organizations and individuals interested in peace, justice and development in Afghanistan. Its purpose is to facilitate information sharing among interested agencies, elaborate joint positions on particular issues, conduct research to inform policy dialogue and advocacy opportunities, educate the public and engage the Canadian government in regular dialogue on its aid priorities, foreign policy, and defence strategies for Afghanistan.
Each of our three papers are within the 10-page limit for submissions to your panel. In these submissions, we address a number of considerations fundamental to Canada’s current and future humanitarian, reconstruction and stabilization support for Afghanistan. Therefore, they go beyond an analysis of the options outlined in the panel’s terms of reference. 

Below please find the second out of three papers, focusing on human rights and gender. It was written by Ms. Hilary Homes (Amnesty International) and incorporates contributions from Lauryn Oates (Canadian Women for Women in Afghanistan) and Cheshmak Farhoumand-Sims (St Paul University).

Sincerely,

Stefan Lehmeier

Human Rights, Gender and Governance: building the future through the present
Introduction

Through the Afghanistan Compact, the Afghan government and its international partners have agreed to new financial and institutional support and oversight mechanisms. The now well known pillars of the Afghanistan Compact are security; governance, the rule of law & human rights; and economic & social development. 
Much attention has been placed on “security” as precursor to the realization of the other pillars of the Compact. However, genuine security can only be achieved through commitment to, and substantial progress on, all aspects in concert. The persistent failure by many actors – both international and domestic – to prioritize and support governance, the rule of law & human rights has ultimately served to create further insecurity in Afghanistan. That international actors are sometimes implicated directly or indirectly in abuses ultimately undermines the very reforms they are trying to implement.  The Afghan people, in all of their diversity, must be supported to engage with both their own emerging institutions and the international forces and agencies deployed within their country. Trust in such a fragile context is not easily earned.
Human Rights Promotion and Protection
Violations of human rights and international humanitarian law in Afghanistan have been a concern for decades and continue to be pervasive. Continual conflict and repression has had a devastating effect – it has literally destroyed institutions and capacity in this area. Significant reconstruction and strengthening is needed, as is the political will on the part of both the Afghan government and the international community to make sure that happens. 

In the context of ongoing armed conflict and other military operations, all of the actors – Afghan security forces and armed groups as well as the various international forces – have committed abuses including indiscriminate attacks and/or failed to sufficiently distinguish between civilians and military targets. All have also failed in their specific obligations to protect civilians. On the contrary there are instances where their actions have put civilians at risk in many ways, including some international forces which  have  becoming a magnet for attacks while operating in or moving through civilian areas. The impact is not merely loss of life but also significant displacement and the closing of humanitarian space/access.
The situation is compounded by a lack of capacity to investigate by domestic actors, and a lack of will among foreign actors even though the capacity to investigate exists. The result is a troubling lack of accountability. 
This is a context in which the Afghan people themselves are often devalued – seen by the differing actors as a possible human shields; collaborators; unfortunate disproportionate collateral damage; or potential threats if gathered as crowds, stray to close to foreign forces or simply attempt to engage in debate and dissent.

The challenges around embracing universal human rights are in many ways illustrated by concerns around the treatment of detainees. Since 2005, several ISAF contributing countries have been handing over detainees to the Afghan government, and particularly to the National Directorate of Security (NDS). When not placed there, they end up in a prison system desperately in need of both infrastructure and reform.
Both international humanitarian and human rights law prohibit in all circumstances handing over persons to the authorities of states where there is a risk of them being tortured or otherwise ill-treated or persecuted. Despite much talk of reforms, key national bodies such as Afghanistan’s intelligence agency the National Directorate of Security (NDS) and provincial governments – who are charged with maintaining the rule of law – are reportedly carrying out human rights violations beyond the reach of justice.
The NDS’s mandate remains opaque as the Presidential Decree which set out its mandate remains classified. In practice, the NDS appears to have an extensive mandate that includes detaining, interrogating, investigating, prosecuting and sentencing persons alleged to have committed crimes against national or international security.  That these functions are not separated clearly violates the human right of suspects to a fair trial, ensures impunity for perpetrators of human rights violations and undermines the rule of law. There continue to be credible reports about torture and other ill-treatment of detainees carried out by NDS officials. 

There also appears to be little or no effort on the part of the Afghan authorities to reform the NDS, ensure that its operation is properly regulated in transparent legislation which limits its powers to those which an arm of the Executive branch may legitimately hold, and put an end to human rights violations by NDS officials. By continuing to regard the NDS as a suitable place of detention, international forces are ultimately legitimizing what is in reality a highly compromised institution.
The rule of law is an essential component in the rehabilitation of Afghanistan. Failure to uphold the rule of law – particularly in a context where institutions are weak – results in continuing, widespread human rights violations, committed with impunity. In Afghanistan, this fosters the perpetuation of violence against women, whether through custom and parallel justice systems or flawed laws and practices; the renewed marginalization of vulnerable people and communities; impunity for past violations; the imprisonment of prisoners of conscience, unfair political trials, torture and ill-treatment, "disappearances" and unlawful killings.

Additional failings that continue to block the delivery of effective human rights protection, justice and rule of law in Afghanistan include: 
· a judiciary with unqualified judicial personnel

· a poorly trained, poorly paid police force

· threats to judicial independence from armed groups, persons holding public office, warlords and private individuals

· unfair trial procedures, including violations of the right to call and examine witnesses and the denial of defendants’ rights to legal defence and access to information

· lack of confidence in,  or access  to, the formal justice system resulting in reliance on informal justice systems, especially in rural areas

In 2003, the UN Commission on Human Rights called on the Afghan government to "declare a moratorium on the death penalty in the light of procedural and substantive flaws in the Afghan judicial system." Fifteen recent State executions mark an end to a three year moratorium on executions in Afghanistan, and come shortly after the Taleban executed a 15 year old in southern Afghanistan. That executions have resumed is in and of itself a concern given the worldwide move towards abolition. That it is also occurring in a context where the basic legal system is still weak is deeply troubling.

In its August 2007 report on economic and social rights, the Afghanistan Independent Human Rights Commission found that the Afghan government had not yet met even the  minimum obligations under the  International Covenant on Economic, Social and Cultural Rights (ICESCR). Of particular concern were food shortages, lack of income stability, lack of access to primary healthcare despite the existence of facilities, housing (which in turn has been an obstacle to the return and reintegration returnees), and lack of access to safe drinking water. 
While there have been some improvements for some Afghans – particularly in the areas of freedom of expression, access to education and health care – the overall experience of basic human rights across Afghanistan remains weak. Human rights defenders face harassment, intimidation and even murder. To speak out is not without significant risks. 

Many promises have been made to improve human rights through the mandates of international forces, the United Nations, the recent Rome Conference on the Rule of Law, and the Afghan Constitution itself. These commitments to creating and strengthening institutions – and building a broad culture of human rights to ensure their survival – must be followed through if the progress that has been made is not to be lost. 
Recommendations

( Ensure that Canada as an international actor upholds international humanitarian law, human rights and the rule of law during all operations in Afghanistan. 
( Do not rely on “Memoranda of Understanding” or special “arrangements” as a basis for concluding that a person may be transferred to Afghan authorities without risk of torture or other ill-treatment.

( An immediate moratorium on any further transfers of detainees by ISAF forces (including Canada) to the Afghan authorities. ISAF forces must take responsibility for the custody of such detainees until effective safeguards against torture and other ill-treatment are introduced in the Afghan detention system. During the moratorium, Canada together with other NATO countries should contribute to a comprehensive plan to reform the Afghan detention system in line with UN Security Council resolution 1776 mandating ISAF to participate in “the reconstruction and reform of the Afghan prison sector, in order to improve the respect for the rule of law and human rights…” (UNSC

Resolution 1776). All allegations of torture must be investigated without discrimination.
( Support legal and institutional reform in Afghanistan to incorporate and apply

human rights standards for the treatment of detainees (whether transferred from ISAF forces or otherwise) and invest in human rights training for all Afghan personnel involved in arrest, detention and trial procedures.
( Provide financial and technical support to enable the Government of Afghanistan to meet the minimum core obligations under the International Covenant on Economic, Social and Cultural Rights (ICESCR). Such support should incorporate both urgent needs and building the framework and capacity for sustained realization of ESC rights in an effective and transparent manner. This includes enhancing domestic capacity for monitoring and evaluation.

( Provide support to strengthen both the capacity and infrastructure of the Afghanistan Independent Human Rights Commission so that it can become a truly national body and expand its range of operation to all parts of Afghanistan.
Gender Issues (including further concerns regarding Women’s Human Rights)
In 2001, Canadians made a commitment to support development, reconstruction and peace-building in Afghanistan. We also made a commitment to the women of Afghanistan. The international community referred to the plight of Afghan women under the Taliban as one of the motivating factors of the “war on terror” and made the advancement of women’s rights, opportunities and freedoms a primary objective of their mandate in a new Afghanistan. 

Canada has invested hundreds of million dollars in Afghanistan, and Afghanistan has been Canada’s largest recipient of donor funds through CIDA. While there have been some notable accomplishments in our efforts, six years later there is still much to be done. Canada’s financial investment has not had the impact that was hoped for by Afghan women and those of us who advocate on their behalf.

To date the international community and the Afghan government have failed to meet people's immediate, urgent priorities—the very basic needs that will let women regain their health, rights and dignity. There is an increasing sense that vast amounts of money are being allocated to projects with very little practical impact, and not leading to the building of infrastructure, nor capacity among Afghan women themselves. 
For our efforts to be relevant, effective, and sustainable, Afghan women must be engaged directly in the process. Women at the local level, and the indigenous, grassroots organizations that work on gender and women’s issues are best equipped to discuss their own needs and engage in developing programs that are culturally and religiously sensitive and therefore applicable at the community level. Failure to consider and account for this in our programming has and will continue to impact the efficacy of our work.

Recognizing that Afghan women are not a homogenous, monolithic entity, Canadian support to Afghan women must be implemented through multiple channels in order to address their diverse needs and priorities. Men and women have unique security concerns and they are impacted by, or experience conflict very differently. The continued subjection of women to sexual and domestic violence is not only a violation of human rights and a basic human security issue, but also a central obstacle to women's participation in peacbuilding processes. 
Although the Afghanistan ratified the UN Convention on the Elimination of all forms Discrimination Against Women (CEDAW) in 2003, genuine promotion and protection of women’s human rights, and an understanding of  gender beyond rhetoric, remains a distant prospect.  
Women in Afghanistan continue to face serious challenges to their human rights: 
· Women are desperately in need of basic services vital to the rebuilding of their lives: access to clean water, education, health care facilities including mental health and trauma treatment units, and employment opportunities. Basic medicines and primary health care reaches only 12% of women. 
· Lack of public space for women. This continues to be a significant underlying cause of gender segregation, discrimination and inequality. Both men and women are not used to seeing women anywhere but in the private home. Until this changes, it is difficult for women to embrace other, public roles (eg. going to school, earning money, starting a business, or even running for parliament). 

· General insecurity (landmines, kidnappings among other threats).
· Lack of higher educational opportunities everywhere but Kabul. 

· Poverty and lack of viable economic opportunities for women.
· The normalization of violence generally, domestic abuse (including physical restraint, severe injuries and attempted murder), and sexual violence. This is further complicated by the stigma of being a victim of abuse, lack of services, indifference from the authorities, and cultural and familial condoning of abuse. A recent large-scale survey in Afghanistan found that almost 80% of women had experienced at least one form of violence within their household. Nevertheless, there is no police capacity to address domestic and sexual abuse, no prosecution of abusers or forensic facilities and only a handful of low capacity shelters for women available to respond to this growing crisis.

Without freedom from gender-based violence, women cannot meet their daily needs, or participate in elections, attend public debates, or engage in leadership roles in their communities. Hence, their concerns are often overlooked by those involved in programming, aid and governance. This becomes a vicious cycle: women's security is not sufficiently addressed because women are not at the table; women are not at the table because their security is not addressed. 

Lastly, for all concerned with Canada’s role in Afghanistan, we must demonstrate our accountability and commitment through measurable impacts that reflect real and lasting improvements in the daily lives of Afghan women.
Recommendations:
( Consult directly with Afghan women in defining programming to effectively address their unique gender issues.

( Put women’s basic human development needs at the centre of Canada’s response. 

( Recognize both diversity and diverse needs of Afghan women. Canada’s support to Afghan women should be directed through multiple channels and incorporate the broad range of concerns including, but not limited to, the following areas already identified through consultation with local NGO partners: 

- justice for victims of domestic violence

- legal reform and rule of law

- police reform and law enforcement to better protect women

- reducing sexual violence

- making it safe for girls and women to pursue education

- security for women's economic development

- women's political participation

- assistance to refugee women and internally displaced women

- justice for women in peace processes 

National Governance

Weaknesses in governance are increasingly cited by Afghans as a reason for dissatisfaction with the government as they hinder service delivery and undermine the legitimacy and credibility of state-building as a whole, thereby contributing to greater insecurity.  

Government systems and processes are opaque, bureaucratic and convoluted, giving rise to opportunities for graft. Corruption is widespread, endemic and, as the Joint Coordination and Monitoring Board puts it, ‘continues to flourish’. [Annual Report, Joint Coordination and Monitoring Board, May 2007, p4.] Despite some improvements, the institutional and technical capacity of line ministries is weak and there are profound deficiencies in human resources. Female participation in government institutions and in decision-making remains limited. 

There is uncertainty about the roles and responsibilities of state entities, with poor coordination between them. They are subjected to only limited, ad hoc scrutiny, and parliament is yet to establish an effective system for scrutinising government policies. 

These problems are compounded by the opium economy, where there are links to the heart of government, and weaknesses in the justice sector, where, ‘rule of law remains precarious, governance is fragile, and the judicial system is ineffectual and inaccessible’. [Annual Report, Joint Coordination and Monitoring Board, May 2007, p4.]
The problems cannot all be attributed to the government: donor programmes have in many cases failed to build institutional capacities or establish proper systems of governance. Incoherent, wasteful and short-term programmes, with weak financial oversight, have to some degree accentuated problems of corruption, inefficiency and lack of coordination.

Recommendations:
( Strengthen public administration reform: Several mechanisms, such as the Advisory Panel on Senior Appointments and the Independent Administrative Reform and Civil Service Commission, have been established to ensure fair, transparent, and merit-based appointments, but have not yet delivered results. These bodies must themselves be transparent, subject to independent scrutiny, and comprise only those members who are demonstrably independent. It is the duty of the international community – whose funds are at stake – to press for such changes. 

Pay and grading reform, due to be implemented over a four-year period, should be expedited. Continued efforts must be made to strengthen the capacity of civil administration, clarify responsibilities, and improve coordination between ministries. Reform of sub-national governance is a priority, which is outlined in following section.  

( Enhance anti-corruption measures: Rigorous implementation of the national anti-corruption strategy is essential. The Anti-Corruption Commission should be overhauled to ensure its transparency and integrity. With international support there should be concerted measures to enhance transparency of government operations, especially in tax, procurement and expenditure; build stronger mechanisms for monitoring, oversight and audit; eliminate bureaucracy, and streamline processes and procedures. Measures to address corruption in politics, the police, counter-narcotics institutions and the private sector are equally important.  

( Reform the legal and institutional framework: As part of broader reform of the justice sector, the legal and institutional anti-corruption framework must be strengthened. This will require measures to enhance the capabilities, independence and integrity of the judiciary and anti-corruption institutions, and to implement and enforce the UN Convention Against Corruption. 

Rural Development and Sub-National Governance

While aid has undoubtedly contributed to progress in Afghanistan, especially in social and economic infrastructure, the development process has not sufficiently benefited the majority of the population who live in rural areas, where essential services, such as water or electricity, remain scarce or insufficient. 

Line ministries are over-centralised and dominate resource allocation, management and planning from Kabul. Provincial line departments have limited autonomy and are subject to interventions by Governors’ Offices which creates operational problems and deters the de-concentration of resources. In villages and districts government is either non-existent or weak and ineffective having limited capabilities and profoundly inadequate human and financial resources. [source: Sub-national Training Needs Assessment Report, IARCSC and UNDP, 2005] There has been very little donor or government activity to build institutional capacity at district and provincial level, and no such efforts with national coverage. 

At sub-national level there are a number of administrative, appointed and elected entities, which have unclear or overlapping responsibilities, with insufficient or uncertain resources. For example, at provincial level: the Governor’s Office, Line Departments, Provincial Council, Administrative Assembly and Development Committee. 

There is excessive bureaucracy, lack of transparency and significant disparities in the distribution of government resources throughout the country. For example, some provinces have more than twenty times the per capita funding for health than for others. [source: Service Delivery and Governance at the Sub-National Level in Afghanistan, World Bank, July 2007, p34.] In a number of provincial centres corruption is endemic and tribal and ethnic factors, rather than competency, determine key appointments. [source: The situation in Afghanistan and its implications for peace and security, Report of the UN Secretary-General, 21st September 2007, paras 8 and 21.] Municipalities have unclear responsibilities and revenue-raising powers, weak financial management and limited accountability.

The National Solidarity Programme (NSP) has succeeded in channelling resources directly to elected Community Development Councils (CDCs) in over 25,000 villages, over 70% of Afghanistan’s communities. Through the Programme NGO assistance is provided for community-directed development projects, for example water supply or school construction, and there have been several positive assessments of the Programme in terms of project implementation, governance and stabilisation. Yet funding for the NSP programme has been irregular and its future is uncertain; the expanded role of CDCs set out in a new by-law and their relationship to other elements of local government is also uncertain.

Recommendations:
(Build local government to deliver essential services: Intensive efforts are required to build the capacity of the Afghan government to deliver or oversee the delivery of essential services at local level, especially education, water, sanitation and health (where most provision is indirect). Reform must seek to de-concentrate the centralised powers and resources of ministries, and build institutional systems and capacities at local level. Donors and key ministries, including the new Independent Directorate for Local Governance, should establish a group to intensify and coordinate efforts on this issue. 

( Reform sub-national governance: Legislative reform is required to clarify the roles, responsibilities and relationships of sub-national state entities at provincial, municipal, district and village level, including CDCs, and to rationalise and clarify coordination and planning. Reform should ensure that the primary role of the Governor’s Offices is provincial coordination and planning, rather than involvement in the operation of line departments. Greater technical and financial support should be provided to elected bodies, principally Provincial Councils, to support monitoring, oversight and representation, particularly on development issues. [source: Service Delivery and Governance at the Sub-National Level in Afghanistan, World Bank, July 2007] Measures are also required to enhance local government transparency, simplify procedures and strengthen ongoing public administration reforms. 

( Increase support to communities: More resources should be channelled directly to communities by (1) ensuring a timely and sufficient flow of funds to CDCs, and providing guaranteed funding to secure the future of the Programme; (2) through CDCs, channelling funds for sector-specific and multi-community projects; and (3) where CDCs do not exist, using other means of providing support to communities, such as through local NGOs.
